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INTRODUCTION

1. This supplementary Financial Memorandum has been prepared by the Scottish 
Government to accompany the Home Owner and Debtor Protection (Scotland) Bill following 
Stage 2 consideration of the Bill.  It has been produced in accordance with Rule 9.7.8B of the 
Parliament’s Standing Orders. It does not form part of the Bill and has not been endorsed by the 
Parliament. It should be read in conjunction with the original Explanatory Notes and other 
accompanying documents published to accompany the Bill (As Introduced) (SP Bill 32-EN)

2. The purpose of this Supplementary Financial Memorandum is to set out the expected 
costs associated with the new provisions included in the Bill following Stage 2 amendments. The 
majority of the amendments are technical and do not significantly affect the assumptions in the 
original Financial Memorandum. This document therefore only addresses the amendment on the 
disposal of the court of a security holder’s application which was incorporated into the Bill at 
Stage 2.

DISPOSAL BY THE COURT OF A SECURITY HOLDER’S APPLICATION

3. Section 3 of the Bill was amended to require a court in dealing with a security holder’s 
application under the Heritable Securities (Scotland) Act 1894 not to grant an application unless 
it is satisfied that it is reasonable in all the circumstances to do so.

4. The amendments accepted at Stage 2  are as follows: 

S3 - section 5A(5) in the 1894 Act has been amended to read:

“The court may continue the proceedings or make any other order that it thinks fit on the 
application; but it may not grant the application unless it is satisfied that— (a) the creditor has 
complied with section 5(3); and (b) that it is reasonable in all the circumstances to do so.”
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5. The first part of this amendment on making any order the court thinks fit merely clarifies 
the court’s existing powers and therefore no additional costs are involved.  The second part of 
the amendment requires the court to now consider whether ‘it is reasonable in all the 
circumstances’ to grant the application. 

6. In cases where the defender has appeared at court this test will already be considered by 
the sheriff during the discussions likely to be held in court with the debtor and the creditor in 
ordinary course, and again there should be no additional costs involved. 

7. However, where the defender chooses not to appear at court, and only the Pursuer is 
available to provide information to the sheriff on the ‘reasonableness’ of their application the 
sheriff may now consider that the case should be continued to establish further information about 
the debtor to establish if the test is satisfied and that the application asked for is ‘reasonable’

COSTS ON THE SCOTTISH GOVERNMENT

8. Additional costs will arise for the Scottish Court Service as a result of the amendments to 
section 3, agreed at Stage 2.

Scottish Court Service

9. No breakdown of cases is currently available to distinguish between those lodged under 
the Conveyancing and Feudal Reform (Scotland) Act 1970 and the Heritable Securities 
(Scotland) Act 1894. Costs are therefore estimated on the total number of ‘Mortgage/ Loan 
Lender’ actions raised in the sheriff courts. 

10. It is difficult to produce an exact costing when the decision is one for each individual 
sheriff and accordingly the costs are estimations based on experience of working in the courts 
and with a variety of sheriffs. 

11. Moreover any additional costs arising from the amendment need to be set against 
the reduction in costs now anticipated as a result of lower forecasts from the Council of 
Mortgage Lenders on the overall rise in UK repossessions.

12. Cost estimates in the original financial memorandum were set at the upper limits and took 
account of forecasts at the time from the Council of Mortgage Lenders (CML) that repossessions 
across the UK would rise by 60% from 40,000 in 2008 to 65,000 in 2009.  Our original cost 
assumptions therefore assumed a 60% rise in court actions for repossession in Scotland in 2010 
compared to 2008, whereas the latest forecast from the CML indicates only a 33% rise to 53,000 
repossessions across the UK in 2010.

13. Taking on board this more recent projection from the CML of only a 33% increase in 
repossessions implies the number of court actions for repossession in Scotland will increase to 
13,300 in 2010-11 rather than 16,000.
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14. The additional costs in undefended cases arising from this Stage 2 amendment, set 
against 13,300 rather than 16,000 court actions for repossession, are as follows:

• £177,254 per annum if 100% of “undefended” cases are continued for a further 
hearing (£151,860 judicial costs and £25,393 for other Scottish Court Service running 
costs)

• £88,627 per annum if 50% of “undefended” cases are continued for a further hearing 
(£75,930 for judicial salaries and £12,697 for other Scottish Court Service running costs)

• £53,176 per annum if 30% of “undefended” cases are continued for a further hearing 
(£45,558 for judicial salaries and £7,618 for other Scottish Court Service running costs)

• £44,313 per annum if 25% of “undefended” cases are continued for a further hearing 
(£37,965 for judicial salaries and £6,348 for other Scottish Court Service running costs)

15. However the overall reduction in the total number of both defended and undefended cases 
from the 16,000 cases previously envisaged to 13,300 court cases will reduce court costs by 
about £60,000 from the £364,500 indicated in the original Financial Memorandum. 

16. A small net reduction from the overall costs previously modelled in the Financial 
Memorandum occurs at the lower end of what might be expected on the percentage of 
‘undefended’ cases continued for a further hearing.  However a net increase in overall costs will 
occur if 50% or more of ‘undefended’ cases are continued.  

17. The overall net additional costs in each year, beyond those previously indicated in 
the Financial Memorandum of £364,500 / 361,750 / £301,250, are therefore as follows:

• £28, 627 if further hearings are required in 50% of “undefended” cases

• £117,254 if further hearings are required in 100% of “undefended” cases

18. This is in addition to the resources already committed to court costs regarding the 
implementation of Part 1 of the Bill.

Legal Aid costs

19. The reduction from 60% to 33% in the likely increase in court actions for repossession, in 
line with the latest CML forecasts, also implies a reduction in costs on the legal aid budget from 
£1,399,786 to £1,163,660.
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